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The two new Justices of the Supreme court, Mr. Charles E. 
Hendrickson, of Burlington county, and Mr. Mahlon Pitney, of Morris 
county, have received commendation from every quarter, both in the press 
and by the Bar. Mr. Justice Hendrickson has already had experience 
on the Bench as a member of the Court of Errors and Appeals, having 
been appointed a judge by Governor Griggs on March 26, 1896, for the 
term of six years. In politics he is a Democrat, which furnished the 
only ground for criticism on the part of those newspapers and lawyers in 
South Jersey who were of the opposite political persuasion, and who held 
that the Governor should have appointed some one from his own party, 
regardless of the fact that his predecessor, the late Mr. Justice Ludlow, 
was a Democrat, and that the majority of the Supreme court Justices are 
already Republicans. We think the Governor took the proper view of 
the matter in retaining the political complexion of the Bench exactly as 
it has been for several years. There ought to be no ground for a charge 
that the Supreme court has been packed in the interest of a political party 
by giving it an overwhelming preponderance. It is true this was the 
case a few years ago, but that state of things ought not to be again 
brought about. Public sentiment will uphold such appointments by a 


















is in power in the state. It ought not to support anything which goes 
farther. 











One of the ablest newspapers in South Jersey, the “Mount Holly 
Mirror,” which had joined with its contemporaries in pressing pretty 
strongly the claims of South Jersey Republicans, very frankly said this of 
the appointment: “Viewed in many lights the selection of Judge Hen- 
drickson is an admirable one. He has the judicial temperament, he is a 
thorough student, he is exceptionally well versed in law and he is persona 
grata with the other members of the Supreme court Bench. Judge 
Hendrickson will ably fill the high position to which he has been 
advanced.” Mr. Justice Hendrickson is fifty-eight years of age and in the 
prime of life. He studied law with Abraham Browning and Garrit 
S. Cannon successively, and was admitted to the Bar of New Jersey as 
an attorney at the November term of the Supreme court, 1866, and three 
years later as counsellor. He settled at Mount Holly upon his admission 
to the Bar, where he has since resided. He was appointed Prosecutor of 
the Pleas for Burlington county by Governor Randolph in March, 1870, 
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and was re-appointed by Governors Bedle, McClellan and Abbett, thus. 
serving twenty vears in the office, from which he retired at the close of his 
fourth term, in March, 1890. He was elected to the House of Assembly 
from the Third district of Burlington county in 1867. He represented 
the New Jersey Annual Conference of the Methodist Episcopal Church as 
one of the two lay delegates from that body to the General Conference of 
that church, held at Baltimore in May, 1876. He was there appointed by 
the Board of Bishops one of the Committee to Revise the Hymnal of the 
Church, a work that was completed by the committee and presented to the 
Board of Bishops at their meeting in Cleveland, O., the following year. 
He has further served the New Jersey Annual Conference as Trustee of 
Dickinson College and of Pennington Seminary, and the President of the 
Board of Trustees of the latter institution for a number of years. He was 
also a lay delegate to the Methodist Ecumenical Conference, held in 
Washington, D. C., in 1891, having been designated by the Board of 
Bishops as one of the representatives from the New Jersey Conference 
district. 


Mr. Justice Pitney was born at Morristown in 1858 and is, therefore, 
forty-three years of age. He is the son of Vice Chancellor Pitney, from 
whom he inherits a clear and logical mind, indomitable perseverance and 
a strength of character which has already made the son’s career as Con- 
gressman and State Senator illustrious. He was admitted to the Bar as 
an attorney in June, 1882, and as counsellor in 1885, and after practicing 
seven years in Dover has, since that time, resided and practiced law at 
Morristown. He was a strong candidate for Governor two years ago, 
and was also expected to be a candidate for that office during the present 
year. No one has been found to question the ability which he is likely 
to bring to the duties of his new position. It is to be presumed that Mr. 
Justice Hendrickson will be assigned to one of the southern circuits, and 
it is quite probable in the event of the new Chief Justice taking the circuit 
now held by Chief Justice Depue, that Mr. Justice Pitney will be assigned 
to the circuit to be vacated by Mr. Gummere, and which now embraces 
the counties of Mercer, Hunterdon and Warren. Mr. Justice Hendrick- 
son has already entered upon the duties of his office, but Mr. Pitney will 
not be sworn in until next November, when the vacancy which he has 
been called to fill is actually made. 


The appointment of Mr. Garret D. W. Vroom, Supreme court 
Reporter of this state, to the position in the Court of Errors and Appeals 
vacated by Judge Hendrickson, is another excellent appointment, satis- 
factory to everybody. Mr. Vroom is the son of former Governor Vroom, 
now deceased, and is fifty-seven years of age. He was graduated from 
Rutgers College, read law with his father and was admitted at the June 
term, 1865, and as counsellor three years later. He has always resided 
and practiced in Trenton, and has held the offices both of City Solicitor 
and Prosecutor of the Pleas. He has been connected with the different 
revisions of the statutes of the state, and he has been Law Reporter of 
the Supreme court ever since 1873. Mr. Vroom, like his predecessor in 
office, is a Democrat. 
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Ex-Judge of the District court, Thomas S. Henry, of Newark, in a 
recent case in the Essex Quarter Sessions, challenged the entire panel of 
jurors on the ground that they had not been properly chosen. His 
challenge was overruled by Judge Skinner, and “Mr. Henry said he would 
take the case to the Court of Errors and Appeals. The charge of Judge 
Henry is, in effect, that many persons are put upon the jury list through 
the desire of the sheriff and other county and court officers to oblige 
friends or for other reasons inimical to the public interests.” We believe 
Mr. Henry to be entirely right in his criticism, and the only question is, 
what better substitute can be provided? It is true that occasionally an 
excellent jury may be drawn under the present method, and that a verdict 
rendered by it ts above suspicion of outside influence or of ignorance. 
Still we believe that the exception rather proves the rule. The quality of 
our juries ought to be of the very best, but this is not the case. One 
reason is because it is difficult to secure the attendance at court of intelli- 
gent men who are fitted for their duties. Under some other system of 
selection, and for temporary service, instead of the long-drawn-out service 
of the whole term of court, we believe it would be possible to secure for 
jurors some of the best men in every community. Whether a county jury 
commission, such as was proposed a few years ago, but which was not 
given a fair trial, would have succeeded in accomplishing the desired 
purpose we do not know, but the serious attention of the legislature ought 
to be directed to this subject. 


Last month we commented upon the expeditious trial of an important 
criminal case in Paterson, which proved to ourselves and to the Bars of 
other states that New Jersey still sustains her former reputation for dealing 
out criminal law with as much alacrity as certainty. But the attention of 
the public has also been directed to the fact that there have been a num- 
ber of instances where “Jersey justice” has halted for a long period of 
time and two well-known cases have been cited as proof. For example, 
the Edward Hallinger case, which was before the courts about ten years 
ago. Hallinger, a stalwart colored man, murdered Mary Peterson on 
April 5, 1891. He was tried by a jury of his peers April 17, on April 28 
was convicted and om May 12 was sentenced to be hanged on the following 
June 30. Appeals to the higher state courts had been made in vain, and 
Hallinger was ready for the gallows. Suddenly a New York lawyer 
stepped in with a stay. On the day before that set for the execution the 
lawyer secured a writ of habeas corpus from the United States District 
court at Trenton, alleging that the prisoner had been improperly tried. 
It afterward appeared that there was no basis for the allegation, for so the 
court decided. An appeal was then taken to the United States Supreme 
court and Hallinger’s life was further prolonged. On January 6, 1892, 
the convicted man was again sentenced to be hanged, and the following 
February 10 was fixed as the date of his execution. Again, just before 
the execution, the lawyer interfered with a fresh appeal to the higher 
courts. After another sentence on December 5, 1892, Hallinger was 
hanged on December 22 of that year. His life had been prolonged one 
year and six months by the appeals. Another known instance was that 
of Edward Clifford, who killed Superintendent Watson, of the West Shore 
Railroad, at Weehawken, on March 5, 1896. Up-to the point of convic- 
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tion, retributive justice moved on him as swiftly as on Hallinger. His 
trial began on June 12, 1896, ending the next day in a conviction, and 
September 17 was fixed as the date for hanging. but appeals to the 
Supreme court and then to the Court of Errors and Appeals intervened 
to stay the execution. In December, 1897, eighteen months after his 
trial, the judgment of the court was affirmed. On February 16, 1898, he 
was re-sentenced to die on the March 23 following. ‘Then a series of 
most extraordinary efforts to save his life began. ‘lhe case was carried 
to the United States District court, thence, on being defeated, to the 
United States Supreme court, and then again to the Court of Errors and 
Appeals. Clifford’s third sentence fixed the date of his execution as 
March 25, 1899. But he did not hang on that day. An inquiry into his 
sanity was demanded. This was adjourned from day to day until June 
27, 1899. Then recourse was had to the United States courts on the 
question of sanity. ‘That question was finally determined in January of 
last year, and Clifford was sentenced to be hanged on February 9. Again 
an appeal was made to the United States courts, and again a delay ensued. 
Even up to the hour of the execution, on May 8 last, Clifford’s counsel 
sought to find a means of escape, and not until he was hanged was there 
any certainty of his fate. We are obliged to admit that in the foregoing 
two cases justice was for a long time frustrated, though eventually the 
law triumphed. It is to be hoped that in remodelling our system of 
courts and in revising the statute law of the state, there may be such legis- 
lation as will put an end to any such serious delays as resulted in those 
cases. When a man is once convicted of a criminal offense after a fair 
and impartial trial, there ought not to be an interference with the verdict, 
unless there is newly-discovered evidence showing that the defendant is 
innocent. Otherwise the law should take its course expeditiously. It 
is a good time now to strengthen the legislation of the state toward giving 
criminals their just dues without hesitation and without delay. 


With this issue of the Journal the series of entertaining articles, 
entitled “Reminiscences of Some Former Noted Members of the New 
Jersey Bar,” by Mr. Jacob Weart, of Jersey City, is terminated. In all, 
the period covered by this series has been three years, and sketches have 
appeared in thirty-one different numbers of the Journal, not altogether 
successively, but nearly so. Mr. Weart began these “Reminiscences” at 
the request of the editor of the Journal, and the result has proven the 
wisdom of having his pen engaged in a work so fraught with admirable 
historical matter connected with the earlier Bar of New Jersey. Those 


late Judge Elmer, have always had a work which was full of material for 
pleasant reading and which filled a niche that no other book on the Bar 
of the preceding generation covers. Mr. Weart’s articles may be looked 
upon as a prolongation of Judge Elmer’s work, and our readers have not 
been slack to inform us that, in their judgment, the style was just as 
entertaining, and the characterization of eminent judges and lawyers just 
as accurate and apt, as in the case of the older book. ‘These articles have 
had a lofty tone and a dignified clearness which have made them models 
of their kind. There will be some regret expressed, no doubt, that they 
have not been extended to some of the living war horses of the Bench 
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and Bar, but that was not the idea with which the writer set out when he 
began the series. ‘These thirty-one articles we have been urged to place 
before our readers in a more permanent form, in a volume similar in size 
to Judge Elmer’s, but with the addition of illustrations of the men whose 
lives have been portrayed. Ina few days we shall send out to our patrons 
a proposition concerning the publication of this work, which we trust will 
meet with a prompt and satisfactory response. Should there be the 
needed encouragement the volume will be published during the summer. 


REMINISCENCES OF SOME FORMER NOTED MEMBERS OF THE NEW 
JERSEY BAR. 


(Thirty-first Article). 
JupGe WitirAmM L. Dayron. 


(Coneluded), 


After the election of Mr. Lincoln the question immediately arose as 
to the gentlemen who were to form his Cabinet. The rivals of the 
nominee in the convention always receive the first consideration. Mr. 
Dayton was among them, and his name was brought immediately forward. 

On Mr. Lincoln’s way to Washington to be inaugurated as President 
he came East through the State of New York, and when the New York 
committee handed him over to the New Jersey committee he was met 
in Jersey City by the latter, which was headed by Judge Dayton, the 
Attorney-General of the state, in the absence of Governor Olden. On 
that occasion Mr. Lincoln forged one of those. marvellous sentences, as 
he was,apt to do, which lived after him: ‘““You have done me very great 
honor in allowing my being welcomed and received by your great man, 
Judge Dayton; a man with whom it is an honor to be associated anywhere 
and whom no state could own and be considered poor.” 

The reception took place in Jersey City on February 27, 1861, and I 
here give in full the speech of welcome by Judge Dayton and Mr. Lin- 
coln’s reply: 

“Respected, Honored Sir: In the absence of the Governor, and by 
his authority, I give you a cordial welcome to the soil of New Jersey. We 
may not hope to equal in the demonstration of our attention those magni- 
ficent ovations which have accompanied your journey elsewhere, but in 
cordiality of greeting we are second to none. We desire to testify our 
sincere respect and high appreciation of your character and_ public 
position, and to assure you of the loyalty and unwavering fidelity of this 
people to the laws and Constitution. I am sure, sir, I do not tread on 
forbidden or doubtful ground when I say that our people prefer one 
Union, one flag and one destiny. But they look to you as possessing the 
great requirements of integrity and public virtue, and with their sympathy 
and support will uphold vou in all rightful measures that you may under- 
take to perpetuate the Union and the cordial feeling which should exist 
in all parts of our common country. 

“We desire to live in harmony with our brothers as of old, asking 
from them only what is fair, and giving them the same in return. This, I 
am sure, sir, is the unanimous sentiment of the people of New Jersey. 





454 THE NEW JERSEY LAW JOURNAL. 


Upon you, sir, rests a great responsibility, but this united people will’ 
follow you to the Capitol with their best wishes, their brightest hopes and 
most fervent prayers.” 

Mr. Lincoln said in reply: 

“Ladies and Gentlemen of the State of New Jersey: I shall only thank 
you briefly for this very kind and cordial reception, not given to me indi- 
vidually, but as the representative of the Chief Magistracy of this great 
Nation. I cannot make any speech now to you, as [| shall be met fre- 
quently to-day in the same manner as you have received me hefe, and, 
therefore, have not the time or strength to address you. 

“You have done me very great honor in allowing my being welcomed 
and received by your great man, Judge Dayton; a man with whom it is 
an honor to be associated anywhere, and whom no state could own and 
be considered poor. His remarks of welcome, though brief, deserve an 
hour’s well-considered reply, and it would occupy me an hour in its 
delivery, but time and the obligations before me render it necessary for 
me to close my remarks. Therefore, I shall have to content myself by 
saying | cordially endorse all the sentiments he has uttered.. With this 
allow me to bid youa kind and grateful farewell.” 

Upon the question as to what place was to be assigned to Mr. Dayton 
by the President, I abstract the following from Judge Elmer’s “Reminis- 
cences of New Jersey:” 

“When Lincoln was nominated for the presidency, in 1860, instead of 
Mr. Seward, who seemed to be then the choice of the more advanced 
Republicans, the greater part of the Fillmore men in New Jersey joined 
in his support, and Mr. Dayton heartily co-operated with them. Upon 
the election of Lincoln his friends thought him fairly entitled to a seat in 
his Cabinet, and I have been furnished with the particulars of an inter- 
view with the President by Judge Nixon, one of the parties to it, which I 
give without alteration. 

““It was well known in Washington that President Lincoln enter- 
tained a high opinion of the character, abilities and public services of Mr. 
Dayton, and that if he had been permitted to exercise his own judgment 
he would have given him a prominent position in his Cabinet. A day 
or two after the abrupt entrance of the President-elect into Washington, 
in the month of February, 1861, the Republican delegation in Congress 
from New Jersey had, by appointment, a formal interview with him at his 
rooms in Willard’s Hotel to urge upon him a suitable recognition of Mr. 
Dayton in the formation of his Cabinet. Senator Ten Eyck was made 
the spokesman of the delegation, and he opened the subject with a some- 
what elaborate statement of the worth, talents and party claims of the 
distinguished Jerseyman. Mr. Lincoln’s reply was prompt and charac- 
teristically candid: ‘It is not necessary,” he said, “‘to speak to me in praise 
of Mr. Dayton; I have known him since we served in the different Houses 
of Congress at the same time, and there is no public man for whose char- 
acter | have a higher admiration. When the telegraphic wires brought 
to Springfield the news of my election, my first thought was that I would 
have him associated with me in council, and would make him Secretary of 
State. But New York is a great state, and Mr. Seward has many friends, 
and I was compelled by the pressure upon me to give up the thought. J 
then desired to arrange for him some other Cabinet position commensu- 
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‘rate with his abilities; but Pennsylvania—another great state, you know— 
was bound to have a place for Mr. Cameron, and I| again reluctantly 
yielded. I then said to myself Mr. Dayton deserves the best place abroad, 
and I will send him to the Court of St. James. But New England pressed 
her claims for notice, and united upon Mr. Adams, and I was driven from 
that position. I then thought of the French mission, and wondered if 
that would not suit him. I have put my foot down now and will not be 
moved. I shall offer that place to Mr. Dayton, and hope it will prove 
satisfactory to him and his friends.’ ” 

The French mission was tendered to Mr. Dayton, which he accepted. 

3efore he left for France the Bar of the state tendered him a public ban- 
quet, which was given at the Trenton House, in Trenton. Chancellor 
Green presided. At his right was Minister Dayton and on his left was 
Governor Vroom, It was on this occasion that Governor Vroom made 
his address upon the great men of Somerset county, which has become of 
so much interest. 

1 regard it as very fortunate for the country that President Lincoln 
was overruled when le desired to make Mr. Dayton Secretary of State. 
No state in the Union was in a position to exercise as much influence at 
the Court of Paris as the State of New Jersey. This came about by the 
liberality of our state exercised in 1816. When the Bonapartes were 
banished from France, Louis, who had been King of Holland, took up his 
residence in Switzerland, and Joseph, who had been King of Spain, came 
to America. Desirous of founding a home here, and to procure land for 
a park, etc., New York would not permit aliens to hold lands. Joseph 
Bonaparte applied to the legislature of Pennsylvania for an act to enable 
him to take title to lands, and was refused. He then applied to the 
State of New Jersey and a general act was passed in January, 1817, allow- 
ing all aliens to hold lands in this state. This act not only brought the 
Bonapartes to Bordentown, but wealthy Germans coming to this country 
to engage in business in New York City, and desirous to procure homes, 
settled in the Counties of Essex and Hudson, and brought a great deal of 
wealth into our state and many of our best citizens. 

Joseph Bonaparte resided at Bordentown until 1839, when he 
returned to Europe. Louis, the King of Holland and brother of 
Napoleon I and Joseph, had a son Louis, who afterwards became the 
Emperor of France, with the title of Napoleon III. He was reigning in 
France at the time of Judge Dayton’s appointment as Minister. 

About 1836 Louis, who afterwards became the Emperor, was ban- 
ished by France to America, and took up his residence at Bordentown 
with his uncle Joseph, and remained there about a year. He was a fre- 
quent visitor at Trenton, and, as I have always understood, was 
acquainted with Judge Dayton when he was here. 

It is quite apparent that no other American could have gone to 
France at this critical period of our history and been received with such a 
cordial greeting as our noble Jerseyman, coming from a state which had 
been the home in America of the Bonapartes for nearly twenty-five years. 

While the Slavery question was being fought out on the battlefields 
in America, Judge ayton was obliged to meet it in diplomacy at France. 
Probably no man cou!d have handled the question with greater skill. He 
kept the French nation from recognizing the Southern Confederacy, when 





THE NEW JERSEY LAW JOURNAL. 


France was greatly prostrated for the want of cotton to carry on her 
commerce, as the result of the Northern blockade of the Southern ports. 

I will extract verbatim from Judge Elmer’s “Reminiscences” what 
he has said about Minister Dayton’s work in France. Judge Elmer’s 
intimate acquaintance with Judge Dayton and Hon. Thomas H. Dudley, 
our Consul at Liverpool, made him a most fit person to write up this 
important period in the life of Judge Dayton. 

Judge Elmer says: 

“Mr. Dayton was not only unable to speak French, but he was with- 
out the slightest experience of the customary etiquette of an Ambassador, 
or of the habits of an Imperial Court. But so far from these seeming 
deficiencies being impediments, there is much reason to believe that by 
leaving his good sense, straightforward honesty and ready tact untram- 
melled by devotion to mere forms, they were made to be aids rather than 
hindrances in the work he had to perform. One of the first questions he 
had to decide upon his arrival in France was whether he would accede 
to the urgent request of one of our old diplomatic ‘agents abroad to wear 
a plain citizen’s dress and reject the court dress, known to be especially 
desired by the Emperor's officers, if not by himself; this being a matter 
left to the discretion of the minister. His prompt answer to this request 
was ‘that he had not come to France to make a point with the Government 
about buttons.’ He aceordingly arrayed himself in the prescribed cos- 
tume, and, probably for the first time in his life, wore a sword, and so 
managed his deportment and his presentation address as to make a most 
favorable impression on the Emperor and Empress and the whole Court, 
although he was accustomed afterwards (as I learned from Mr. Dudley) to 
amuse his friends by a ludicrous account of his difficulties in managing 
the unaccustomed weapon, especially when required to retire from the 
imperial presence. 

“In one of his dispatches to the Secretary of State, written about a 
year after his mission commenced, he writes: ‘I feel much gratified with 
the full satisfaction which you, in your own behalf and in behalf of the 
President, have expressed with my conduct in this mission. Certainly if 
I have in any respect failed it has not been for want of proper attention 
and care. Indeed, | am not now aware that anything could have been 
done here usefully which has not been done. There is a certain class of 
people who seem to think diplomacy consists in mousing out and report- 
ing small matters, having really no kind of weight in settling international 
relations. I have not troubled you with these things and I am glad of it.’ 

“Wholly regardless of the daily tittle-tattle of Paris, he bent his 
efforts to induce the French Government to withdraw their recognition 
of belligerent rights in the Southern Confederacy or at least to remain 
neutral. Although obliged to converse with M. Thouvenel, the Minister 
of Foreign Affairs, through the medium of an interpreter, he secured his 
good will and full confidence. When he was superseded by M. Drouin de 
L’Huys, in the Fall of 1862, he writes: 

“*T regret the retirement of M. Thouvenel from the Foreign Depart- 
ment. We lose a friend at an important point. What may be the views 
of Monsieur Drouin de L’Huys respecting our affairsa do not know. He 
is a gentleman of the highest character, and is universally recognized as 
one of the ablest statesmen of France. I should add that he has served 
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as Minister of France in England, is well known to the statesmen of that 
country, and speaks the language with ease and fluency. I have the 
pleasure of an acquaintance with him, and have no doubt that our per- 
sonal relations will be entirely agreeable. His perfect knowledge of our 
language will, to a certain extent, facilitate our official intercourse.’ 

“Some extracts from a dispatch to Mr. Seward, dated March 25, 
1862, will afford some means of judging what influences he had to con- 
tend with. The Emperor, it will be remembered, spoke English: 

“*“The Emperor, without application on my part, by a note from his 
Chamberlain, signified to me that he would receive me to-day. Of course 
I availed myself of the opportunity, and have just returned from this per- 
sonal interview. I was most kindly received, and he said at once that 
he had wished to have a talk with me about cotton and the prospects of 
opening our ports, etc., etc. I told him we honestly believed that if a 
proclamation by France ana England, withdrawing belligerent rights 
from the insurrectionists, should be made, the insurrection would collapse 
at once; that it was the moral support only which that concession had 
given them that had sustained them so far; that they had always looked to 
it as a first step towards their final recognition as an independent power. 
If the concession were withdrawn, I believed, as an equivalent, the block- 
ade would be raised at an early day. He said the concession of belliger- 
ent rights was made upon an understanding with England; that some 
legal questions were involved in it originally, and that he would have to 
speak to M. Thouvenel about them. When the insurrection broke out, 
and this concession was made, he did not suppose the North would suc- 
ceed; it was the general belief of statesmen in Lurope that the two sections 
would never come together again. This belief, he intimated, was a prin- 
cipal reason why this concession of belligerent rights was then granted.’ 

“In this same conversation the Emperor stated that petitions and 
memorials were being daily presented to him on the subject of the supply 
of cotton for the manufactures, the suffering and destitution, in certain 
parts of France for want of it, being constantly on the increase. It was 
well known that the Confederate Government had very large quantities of 
this material at its disposal if the way could only be open to procure it. 
Indeed it was currently reported and believed that overtures were made 
personally to the Duc de Persigny, one of Napoleon’s Ministers, and very 
influential with him, offering him many thousand bales if he could secure 
from the French Government encouragement and aid for the South. 
And, besides this desire for cotton, the entanglement of the Emperor 
with the Mexican project rendered him disposed to desire the disruption 
of our Union, since the success of the North would necessarily involve 
the necessity of recalling the French troops. 

‘Paris was the headquarters of the Southern agents and their friends. 
Slidell made it his permanent residence, and’ established influential con- 
nections there. Mason was a frequent visitor, and the city swarmed with 
Southerners and their families. Every effort that ingenuity and skill 
could devise was, of course, made to induce the Government to recognize 
the Confederation; and when it is understood that the English Govern- 
ment was more than once prepared to do that if France would concur, 
the constant demands on the vigilance of the American Minister may be 
understood. This vigilance never relaxed, but it showed itself only 
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a calm and deliberate use of reason and common sense. I have been 
informed by one of his family that during the whole time, although he 
had previously known Mr. Slidell, they were never face to face in private 
or in public. If the Emperor saw Slidell, it was privately and secretly. 

“A great service which he rendered was the preventing, by urgent 
remonstrance, of the carrying into effect contracts entered into by the 
Confederates with French shipbuilders to construct and furnish six 
vessels, two of which at least were to be ironclad rams, and the others 
privateers. This was accomplished with great difficulty, but the Govern- 
ment yielded to his demands. Had these vessels escaped, as did the 
‘Alabama,’ not a vestige of our commerce could have remained on the 
sea. And when the ‘Alabama’ entered the harbor of Cherbourg, he 
immediately notified Captain Winslow, in command of the ‘Kearsarge,’ 
to cruise in the channel, and by his earnest protests and his influence 
induced the French Government to order the ‘Alabama’ to leave as soon 
as she had made the necessary repairs and had procured coal and pro- 
visions. This order Captain Semmes found himself obliged to respect, 
and in doing so, and not to seek a foolhardy combat, it is believed, met the 
destruction of his ship, which was sunk after an hour’s fight. 

“A letter kindly addressed to me by Thomas H. Dudley, our efficient 
Consul at Liverpool, a life-long friend, who was a short time during Mr. 
Dayton’s first year in Paris, the Vice Consul there and had afterwards the 
best opportunities of knowing the true state of affairs, enables us to 
appreciate the character of Mr. Dayton and to understand the extent of 
the influence he was enabled to exert. He says: 

“*T only saw him occasionally. When with him he was in the habit 
of speaking very fully with me about himself and about public affairs, and 
especially matters relating to his own legation. I always understood from 
him that the English Government made two distinct and direct proposals 
to the French Government to recognize the Confederacy. He told me 
this at the time, and I have no doubt about its being correct. 

““*T was informed by many persons, and from different sources, that 
the Emperor nct merely entertained the highest respect and regard for 
Mr. Dayton, but that he was in the habit of making this remark to those 
about him whenever he was perplexed or in doubt about what was taking 
place: “Go to Mr. Dayton and you will be sure to get the truth from 
him; I can always depend upon what he tells me.” 

“*T am also aware of the fact that Mr. Dayton was not only depended 
upon by our representatives abroad, but that they were in the habit of 
advising with him about all public matters. He seemed to be a nucleus 
around whom they gathered. We certainly never had a representative 
of our Government in Europe who conducted the office with more ability 
and dignity, and who commanded more respect and esteem.’ 

“Mr. Dayton died quite suddenly at Paris from an attack of apoplexy, 
December 1, 1864, before the surrender of the Confederate armies, but 
not until the overthrow of the Rebellion had become apparent, and after 
he had brought to a satisfactory termination all the questions discussed 
between the Governments of the United States and France, and had suc- 
ceeded in preventing the Confederate agents from procuring vessels of 
war to be built at Bordeaux and Nantes. Funeral services were held in 
the American chapel, at which, besides the usual religious exercises and 
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a sermon by the pastor, Rev. Mr. Sunderland, Mr. Bigelow, the American 
Consul, and subsequently our Minister to France, delivered a short 
address, éxpressing his great regard for Mr. Dayton and his sorrow for 
his death. Among other very appropriate remarks he said: 

“Measured by its vears, his life seems to have been brought to a 
premature close. But measured by its results, Mr. Dayton was an old 
man. At the early age of thirty-five, as we have already been told by our 
pastor, and when most men are content to begin their public career, he 
was already clothed with the highest legislative honors of the Republic. 
After an almost uninterrupted term of honorable service of twenty-two 
years death overtook him in the discharge of what, under existing circum- 
stances, deserve, perhaps, to be regarded as the most dignified political 
trust, save one, which his country could confer. Men have lived more 
years, some have achieved greater distinction; but what man was ever 
born with an ambition so extravagant that, looking back from the end 
of the longest life upon such results, would not feel that, so far as public 
honors are a test, he had filled the measure of his own, as well as of his 
country’s, utmost expectations?’ ” 

That England, at one time in our struggle, believed that the South 
would be victorious, and that her need fer cotton would soon be speedily 
supplied, | have no doubt. I will always remember what Mr. Scott, a 
member of the New York Bar, told me of the state of feeling in England, 
when he was there on a visit. It was in 1862, before the battle of Gettys- 
burg had been fought, and before Vicksburg had surrendered. The 
Southern arms had been quite victorious. The “Alabama,” fitted out in 
England, had burned er destroyed twenty-eight American merchant 
vessels and was fast sweeping the American commerce from the high seas. 
Mr. Scott said that there was great rejoicing in England over the success 
of the South, and they looked to a speedy victory on the part of the ~ 
Southern arms and a full supply of cotton again. Mr. Scott told them to 
wait; that the North would finally suppress the Rebellion, and that for 
every ship destroyed by the “Alabama,” and for all the loss to American 
commerce on the high seas committed by’ armed vessels fitted out in 
their ports, they would finally plank down a British sovereign. 

The prediction of Mr. Scott came true, and the British sovereigns 
were counted out and handed over. The Government of France listened 
to Mr. Dayton and followed his advice and kept their napoleons. 


What Benjamin Franklin was to America and France during the 
War of the Revolution, William L. Dayton was to these two countries 
during the period of the late Civil War. 


The Dayton family is a distinguished one in New Jersey. It was 
founded in this country by Ralph Dayton, who came from England to 
Long Island about the year 1650. Jonathan Dayton, one of his descend- 
ants, settled at Elizabethtown about 1720, and was the ancestor of the 
family in this state. His son, Elias Dayton, was a General in the War of 
the Revolution. He hada son, also named Jonathan Dayton, who was a 
man of distinction. He was Speaker of the House of Representatives 
from 1795 to 1797, a member of the convention that framed the Constitu- 
tion of the United States and United States Senator from New Jersey from 
1799 to 1805. 
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Joel Dayton, the father of William L. Dayton, was a member of this 
family, and resided at Basking Ridge, in Somerset county. He was not 
a man of letters, but pursued the humbler walks of life. He married 
Nancy Lewis, and by this union five children were born: William L. (the 
subject of this sketch), Alfred Brinkerhoff, James Brinkerhoff, Maria L. 
and Anna Finley. The work which this couple accomplished in life 
strikes one with amazement. At their rural home in Somerset county, 
and without means of accumulating wealth, we find that by their united 
effort and toil three sons were all graduated from Princeton College and 
their daughters well educated and placed in the front ranks of society. 

/f William L. we have been speaking. Alfred B. was educated to the 
medical profession and was a distinguished physician in Monmouth 
county. James B. was educated to the law, settled in Camden and won 
distinction in his profession there.. Maria L. married Samuel D. Beach, 
and Anna Finley married Peter L. Voorhees, a lawyer practicing in 
Camden, and one of the leaders of the New Jersey Bar in the southern 
part of the state. 

William L. Dayton married Margaret Elmendorf Van Derveer, a 
daughter of Judge Ferdinand Van Derv eer, who was a Judge in Somerset 
county for about twenty years. By this marriage seven children were 
born: 1. Ferdinand Van Derveer; 2. Anna Lewis; 3 3. William Lewis; 4. 
Edward Lewis (the first who died in infancy); 5 5. Edw ard Lewis (second); 
6. Robert (died in childhood); 7. Margaret (died in childhood). 

Major Ferdinand Van Derveer Dayten entered the medical profes- 
sion and served in the Union Army during the late Civil War as a 
surgeon at the same time that his father was in the diplomatic service 
of the nation in France. While in the army, he contracted disease from 
which he died in 1866. William Lewis Dayton, jr., became a member of 
the New Jersey Bar. He was Minister to The Hague under the admin- 
istration of President Arthur; was appointed a Judge of the Court of 
Errors and Appeais by Governor Griggs, and was serving in that capacity 
at the time of his death, which occurred suddenly in 1897. Edward 
Lewis Dayton, second, died in 1867. The only surviving member of the 
familv is Miss Anna Lewis Dayton, who resides in the old homestead, 
on West State street, in Trenton, New Jersey 

JACOB WEART. 

Jersey City, N. J., February, 1901. 


Judge—You say that words passed between the accused and his wife. 
Did you hear what they were? 

Witness—No, I didn’t hear them, but I saw them. 

Judge—Saw them? 

Witness—Yes; they were in the dictionary that he threw at her. 


In a case before Judge Baker in the Criminal court of Chicago, a 
police officer, during the examination, referred to the defendant, a colored 
boy, as “the coon.” Judge Baker said this was improper language for 
an officer to use in court. 

“The colored boy is certainly no more a coon than you area monkey. 
Proceed with the case.” 
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On February 1 there was a notable gathering of eminent jurists and 
distinguished advocates at the annual dinner of the Lawyer’s Club of 
Kssex county, served in Oraton Hall. The event commemorated the 
centenary of John Marshall, Chief Justice of the United Supreme court. 
Attorney-General Griggs came on from Washington, Chancellor Magie 
was present, also Chief Justice Depue, of the Supreme court; Vice Chan- 
cellors, Associate Justices of the Supreme court and Judges of the Court 
of Errors and Appeals, and also one hundred and fifty members of the Bar. 

ive long tables were required for the diners, and the only decora- 
tions were large American flags draped on either side of an oil portrait of 
John Marshall, which hung above the guests’ table. The table was pre- 
sided over by Mr. John O. H. Pitney, President of the club. At Mr. 
Pitney’s right sat the United States Attorney General and at his left was 
the Chancellor of the state. ‘The Chief Justice touched elbows with the 
Attorney-General and Mr. Cortlandt Parker, Sr., and then came ex-Vice 
Chancellor Amzi Dodd, Vice Chdncellor Henry C. Pitney, Justice 
Collins, Justice Garretson, Judge Hendrickson, Judge Adams and 
Judge Vredenburgh. To the Chancellor’s left were Mr. Hampton L. 
Carson, of Philadelphia; Mr. Justice Dixon, Mr. Wheeler H. Peckham, 
of New York; Vice Chancellor John R. Emery, Vice Chancellor Frederic 
Stevens, Mr. Justice Fort, Judge Francis J. Swayze and Judge Alfred F. 
Skinner. 

Presiding Officer Pitney led off with a pleasant address, and intro- 
duced Attorney-General Griggs, who was cheered to the echo when he 
arose. Every man in the hall stood up with him and raised his voice and 
napkin at the same time. It was a splendid ovation which could not help 
but please the Attorney-General. His speech was almost entirely 
humorous. 

Mr. Hampton L. Carson, of Philadelphia, who had been invited to 
give the address on Marshall, gave an admirable resume of the life of that 
distinguished Justice. 

Chief Justice Depue was then introduced and spoke of the “New 
Jersey Bar in the Federal Government,” and among the notable lawyers 
he referred to who had filled exalted positions were the following: Vice 
Presidents, Samuel L. Southard, Garret A. Hobart; Foreign Ministers, 
Peter D. Vroom, William L. Dayton, Theodore Runyon, John P. Stock- 
ton, George M. Robeson; Senators, William Paterson, Philemon Dicker- 
son, John Rutherford, Frederick Irelinghuysen, Richard Stockton, 
Franklin Davenport, Aaron Ogden, Mahlon Dickerson, Samuel L. 
Southard, Joseph Mcllvaine, Theodore Irelinghuysen, Garret D. Wall, 
Jacob W. Miller, William L. Dayton, Richard S. Field, John C. Ten 
tyck, James W. Wali, Frederick T. Frelinghuysen, John P. Stockton and 
John Kean; Justices of United States Supreme court, William Paterson, 
Joseph P. Bradley; Secretary of State, Frederick T. Frelinghuysen; 
Secretaries of the Navy, Mahlon Dickerson, Samuel L. Southard, George 
M. Robeson; Attorney-General, John W. Griggs. After being admitted 
to the Bar, the Chief Justice said, he made it a rule to attend Supreme 
court and Chancery arguments whenever he could, “and I generally 
could,” he naively added. Among the leaders of the Bar that the Chief 
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Justice spoke of were Benjamin Williamson, Abram O. Zabriskie, 
former Governor Pennington, Aaron Pennington, Cortlandt Parker, 
Jacob Van Arsdale and Henry C. Pitney. The Essex county Circuit 
the Chief Justice characterized as, next to his home, the dearest 
place on earth to him. He spoke of the fear and trepidation with 
which he had taken up the duties of the circuit and the kindnesses shown 
him by the members of the Essex Bar when he made his appearance 
among them. Of the younger members of the Bar, “his boys,” as he 
called them, he bespoke a successful future and expressed his belief that 
the integrity and honor of the Bar in Essex bids fair to be properly trans- 
mitted and promoted by the younger members. 

“I leave my position in the court with regret,” went on the Chief 
Justice. “I leave my associates, all true friends, with sincere regret, but 
when the final act comes, that of leaving the Essex Circuit, I feel that I 
will suffer pangs of great sorrow. I ask you to give to my successor, 
whoever he might be, the same encouragement, kindness and assistance 
you have given me. As for myself, | take this opportunity, for I may not 
have such another, for making my acknowledgments to the members of 
the Essex Bar for the courteous, kindly manner in which they have 


treated me.” 

The burst of applause which greeted the venerable Chief Justice as he 
resumed his seat was a spontaneous expression of the warm love and 
regard felt by the members of the Bar for the aged jurist. It was, in a 
sense, the Chief Justice’s farewell address to the members of the Essex 
Bar. 

Mr. Wheeler H. Peckham, of New York, responded to the toast, 
“Lawyers, Past and Prospective.” 

“The Essex County Bar’ was the subject assigned to Mr. Cortlandt 
Parker, Sr., the nestor of the Bar. Mr. Parker said in part: 

“Nearly twenty-seven years ago, at my inauguration as First Presi- 
dent of the first association of the Essex Bar, I performed the same task 
now before me, of describing the men of olden time, who gave distinction 
to the Essex Bar. Now, like Old Mortality in Sir Walter Scott’s novel, 
I come to repeat my work, and set forth to the Bar of this day the merits 
of the old Bar now passed away, whose lives are examples to the crowd 
forming this new society, and incentives to the rightful practice of our 
noble and useful profession. Chief Justice Hornblower presided at this 
circuit when I first knew anything of it. He was a small, slight man, of 
a frail, almost feeble appearance, slow in his ordinary walk, careful in 
dress, neat in all personal arrangements; yet, in spite of his apparent 
feebleness, capable of the greatest amount of work, performed for the 
love of it. 

“The Bar of that early day seemed to me, if they really were not, 
giants. There was the first Chancellor Williamson, whose features are 
familiar to all who attend Supreme court; there was the elder Elias Van 
Arsdale, though he very seldom appeared before any tribunal but that of 
Chancery, an eminently handsome man, full of equity learning, which 
was his specialty, and popularly regarded as the great Chancery lawyer 
of the day. There was William Halsey, who was what I might call the 
great rough-and-tumble advocate of the state. There was also the late 
Chancellor Halsted, who, in his vigorous, erect old age, remained long 
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among us, distinguished all his long life for acuteness of perception and 
for the power of close analysis and skillful statement. There was Smith 
Scudder, of Elizabeth, father of a long distinguished member of the 
Hudson Bar, and representative to Congress from that district, and of a 
strong, studious man, young William M. Scudder, a lawyer of industry, 
learning and noted ability. There was also, certainly to a young man’s 
eye, chief among all seniors, Theodore Frelinghuysen, of whom the late 
distinguished Senator was a nephew and the adopted son, renowned in 
church and state, remarkable for elevation of character, and whose forensic 
ability, overshadowed by the conspicuous nature of his services on the 
platform and in the Senate, seems to me, always his enthusiastic admirer 
in every department of effort, to have been more striking than his undenia- 
ble merit elsewhere than in the courts. 

“Close upon the heels of these seniors who dropped away one after 
the other, were eminent men, known more or less to some of you. There 
was Asa Whitehead, one of the strongest and honestest men the state 
ever produced; there was the younger Elias Van Arsdale, an admirable 
lawyer and tactician, who never spoke at the Bar, but who could prepare 
and manage a case as few ever could. There was Amzi Dodd, uncle of 
the first Vice Chancellor, of remarkable head and figure, fonder, it was 
said, of disputation either upon the five points of theology, the science of 
fluxions, contingent remainders or anything else about which disputation 
was difficult, than of any delight in life. There was John P. Jackson, who 
soon exchanged his legal career for the duties,in which he so distinguished 
himself, of railroad manager. It is easy to see what he would have been 
had he remained at the Bar. There was Archer Gifford, a gentleman of 
rare accomplishments and much curious learning, devoting himself mostly 
to equity cases, and always most respected and beloved. There was Amzi 
Armstrong, whose early death deprived the state and country of one of 
their most valuable citizens. . 

“T have not yet mentioned Governor Pennington, because, at the 
early period I have been recalling, he was discharging the duties of his 
office. After his return to the Bar in 1842 from being Governor and 
Chancellor he practised among us nearly twenty years, beloved as few 
men are, and respected for his peculiar ability, both with courts and 
juries. I must not forget among those that are gone, Alexander C. M. 
Pennington, thought by many to have had the finest intellect of all the 
distinguished lawyers of that name. We had, too, at this Bar up to 1849 
or thereabouts, the very popular John Chetwood, who then went to Cali- 
fornia and won high and deserved distinction there. The Van Arsdale 
family furnished us two other friends, Robert Van Arsdale and his 
younger brother Jacob, for several years the Prosecutor of the Pleas for 
this county. And later there passed away William K. McDonald, every- 
body’s friend, and whom everybody loved, the soul of honor and of 
courtesy. 

“The roll of the Essex Bar is not complete without the mention of 
others whose lives were mostly passed elsewhere. Martin Ryerson, of 
Sussex, distinguished as a lawyer and Judge, began his profession here. 
So, before him and before my time, did Abram O. Zabriskie, of Bergen, 
afterward of Hudson, whose sad death, just at the end of his chancellor- 
ship, robbed us of one of the greatest minds and biggest hearts New Jersey 
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ever owned. So, also, Chief Justice Edward W. Whelpley, was first of 
this Bar. Besides all these we mention on our roll, among others, Elias 
B. D. Ogden, Aaron Pennington and James Speer, of Paterson; John 
J. Chetwood, Francis B. Chetwood, Benjamin Williamson, of Elizabeth, 
and the present Chancellor, William J. Magie. Benjamin Williamson, 
first Prosecutor of the Pleas for Essex, later on Chancellor for seven 
years, and then at the Bar for nearly thirty more, was, in my judgment, 
the cleverest advocate | ever knew anywhere. 

“Two of the most distinguished men of this Bar have not yet been 
mentioned—Joseph P. Bradley and Frederick T. Frelinghuysen, my class- 
mates, my special friends at college, my associates and opponents in many 
a close contest after we came to the Bar. 

“How should | be reproached if, in this sketch of the Essex Bar, I 
omitted to speak of one who perhaps enjoyed the love of his legal brethren 
here and throughout the state—not gone so long ago but that even the 
young men before me remember him—Chancellor Theodore Runyon. 
His was a remarkable character and life. Why he did not remain to his 
death in his office as Chancellor is yet a mystery. His not being con- 
tinued there was a severe disappointment to the very large majority of 
the Bar. The merits of his successor, now also gone to his rest, exhibited 
by him in his occupation of that most useful post, alone consoled the Bar 
and the public, and continued that good opinion of a separate Chancery 
which General Runyon’s successful course in it began. 

“I close with one more name—though at the risk of offending pro- 
verbial modesty—that of the man who, though not strictly of our Bar like 
the rest, yet in his early manhood came among us, and, for thirty-five 
years, has held the sceptre and sword of justice in this populous and 
growing county; the man whose judicial opinions have spread his fame 
not only through his native state, but through the country—yes, and 
abroad, for New Jersey decisions are weighty even in England—and 
whose conscientious vindications of law have been largely our safeguard 
from crime and vice in this city. His native county gave him to us at 
an early age. His long residence with us justifies our claim to him, and 
his admirable discharge of judicial duty before our eyes has shown what 
a Judge should be; and hence, what he should seek to be who would fit 
himself for that post of great honor and usefulness. Long life and happi- 
ness, let us say, to David A. Depue. 

“Counting up our jewels, we find that the Essex Bar has, within the 
last sixty years, furnished the state with five chancellors. Nor must we 
forget to claim our former excellent Vice Chancellor, Amzi Dodd, nor the 
two Vice Chancellors daily with us—Stevens and Emery. We have, like- 
wise, supplied the Supreme court with a Chief Justice, Hornblower; 
another, Depue, and we might claim another, Whelpley, and still another, 
Gummere; we also claim fairly Judge Ogden and Judge Ryerson and 
Judge Fort. The elder and younger Frelinghuysen have both been 
Senators in Congress and both Attorneys-General; and of the two justices 
of the United States Supreme court, who, since its formation, have come 
from New Jersey, one is from our midst. 


“I do not forget others of our brethren—John W. Taylor, nor Abeel, 
Jackson, Titsworth, Gifford and Teese—gone years ago, but within the 
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memory of many here; nor do I forget those most distinguished lawyers, 
Anthony Q. Keasbey and Thomas N. McCarter.” 

The last speech was delivered by Judge Swayze, whose toast was 
“Obiter Dicta.” 


IN RE THE APPLICATION FOR PROBATE OF THE ALLEGED WILL OF 
JOANNA CASEY, DECEASED. 


(Cumberland Or; hans’ Court, October Term, 1900.) 


Will— Testamentary Capacity—Insanity. . 


Mr. John S. Mitchell and Mr. Orestes Cook for the proponent. 

Messrs. Hampton and Fithian for the caveator. 

TRENCHARD, J.: Joanna Casey died in the New Jersey State 
Hospital for the Insane, at Trenton, New Jersey, on December 15, 1899, 
at the age of sixty years, leaving a paper, executed as her will, August 26, 
1899, the validity of which is the subject of the present contest. 

She was born in Ireland, was never married, came to this country in 
1868, and settled in Bridgeton in 1887, and, as a laundress, by remarkable 
industry and strict economy, accumulated an estate valued at four thou- 
sand dollars. She had not seen her two brothers, who lived in Ireland, 
since she left there, thirty-two years ago. Her sister, the caveator, who 
lives in Connecticut, she had not seen for twenty years. While in Bridge- 
ton she lived generally alone, and at the time of the execution of the 
alleged will, in a house which she owned, on New street. 

It is alleged that on August 12, 1899, she attempted suicide by 
drowning. She was arrested as a disorderly person and confined in jail 
for several days. On August 26, 1899, the alleged will was executed, and 
about one month thereafter, to wit: on September 28, 1899, she was 
adjudged a lunatic. Walter Cummings was appointed her guardian by 
the court on October 19, 1899, and on December 14, 1899, she was taken 
to the New Jersey State Hospital for the Insane, at Trenton, where she 
died the day following. 

By the paper writing in question, the testatrix devises unto Harry W. 
Elbrin a house and lot on New street, in Bridgeton; to her brother, 
Michael Casey, one-fourth of her personal property; to her brother, 
James Casey, one-fourth of her personal property, and the remainder of 
her personal property to Harry McPherson, of Bridgeton, New Jersey. 
She provided therein that Harry W. Elbrin, sole executor, should take 
the shares of her brothers in the event of either of them being dead or not 
found by the executor. 

The validity of the will is assailed upon the insistence that the 
testatrix lacked capacity to make it, and that it was the product of undue 
influence. 

Had the testatrix sufficient legal discretion to make a will, or, in 
other words, had she testamentary capacity? 

The test of testamentary capacity is, that the testator can comprehend 
the property that he is about to dispose of, the objects of his bounty, the 
meaning of the business in which he is engaged and the relations of each 
of these factors to the other, and the distribution that is made by the will. 
Bannister v. Jackson, 18 Stew. 702. 
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In reviewing the evidence with regard to testamentary capacity of 
the testatrix, and making allowance where [| think it should be made for 
exaggeration due to the zeal of interest, I find: 

That about the time the alleged will was executed testatrix had the 
insane delusion that she had killed a number of people; that some persons 
were trying to cut her heart out; that she had been to the Holy Land, and, 
most important of all, she had the delusion that she was married to Harry 
McPherson, one of the beneficiaries under the alleged will. That she was 
afflicted with insane delusions almost, if not continually, from August 1, 
1899, until her death, and that, consequently, at the time of making the 
will, her reasoning powers were seriously impaired. 

She was not suffering from senile-dementia alone; hers was not 
merely a failure of mental and physical power because of old age. She 
had not only a weakened intellect, but a disordered one. She was 
afflicted with insane delusions; with a belief in something which had no 
real existence, except in imagination, and had no basis in reason. 

The prevailing doctrine in England, up to the time the Court of 
Queen’s Bench decided Banks v. Goodfellow, L. R. (5 Q. B.) 549, was that 
any degree of mental unsoundness, however slight, and even if it exercised 
no influence over the testator in making his will, and was wholly uncon- 
nected with the disposition he made of his property, would, nevertheless, 
be fatal to the validity of his will. 

A different doctrine was established by Banks v. Goodfellow. It 
was there held that, if a testator possesses sufficient mental power to take 
into account all the considerations necessary to the proper making of a 
will, though he is subject to some delusion, yet, if it appears that such 
delusion did not influence him, and was not calculated to influence him, 
in making his will, his will is entitled to be regarded as a valid testamentary 
act and should be upheld. 

The same principle has, in its substance, been recognized by the 
Court of Errors and Appeals of this state. Chief Justice Beasley, in 
pronouncing the judgment of that court in Lozear v. Shields, 8 C. FE. Gr. 
509, 511, declared that partial insanity was insufficient, of itself, to justify 
a decree setting aside a sale of real property or any other act. He said: 
“Mania does not, per se, vitiate any transaction, for the question is 
whether such transaction has been affected by it.” In Middleditch v. 
Williams, 18 Stew, 733, the Vice Ordinary said, speaking of this rule: “My 
own view as to the true rule on this subject may be stated as follows: 
Even if it appears that a testator was subject to an insane delusion when 
he made his will, but it is also made to appear that his delusion was not of 
a character likely to influence, and did not influence him, in the deposition 
which he made of his property, his will shall be declared valid.” 

Now, in view of the fact that the paper in question is assailed by the 
charge that it is the direct product of an insane delusion, it becomes very 
important to bear in mind the rule above stated. 

It is charged that the testatrix had the delusion that Harry McPher- 
son, a beneficiary under the will, was her husband, and that, having such 
delusion, she was induced alone thereby to make, as she did, the bequest 
to him, and, such being the fact, the paper in question is not her will. It 
is certainly true that she had such delusion during the will-making period. 
Numerous witnesses of undoubted veracity settle that fact. It was a 


delusion because it had no real existence, except in imagination, and arose 


from morbid internal impulse and had no basis in reason. Smith v. 

























Beet aad 














Hee SB ee 







RA Tee 






Se ase 





















BARRY AND BARRY V. PENNA. R. R. CO. 467 


Smith, 8 Dick. 566. The will, in part, was the direct product of the 
delusion, as there is in the evidence no suggestion of reason for the 
McPherson bequest, except the delusion aforesaid. 

This is my conclusion after a careful consideration of all the evidence 
in the case. It follows, therefore, that the paper writing in question 
should be denied probate. 


BARRY AND BARRY v. THE PENNSYLVANIA RAILROAD COMPANY. 
(New Jersey Supreme Court, Hudson Circuit, January, 1901.) 
Physical examination by physician by order of court. 
On motion for examination of the plaintiff Julia Barry. 


Mr. James Lb. Vredenburgh for the application. 
Mr. Warren Dixon, contra. 


COLLINS, J.: The statute (Pamph. L. 1896, p. 344), as upheld and 
applied in McGovern v. Hope, 34 Vr. 76, not only authorizes, but, in a 
proper case, compels the granting of such an application as this. 

The disorder from which Mrs. Barry suffers requires a physical 
examination in order to discover its nature and extent, while its gravity 
as evidenced by the amount of the former verdict is sufficient to move the 
judicial discretion to grant such an examination notwithstanding the 
natural shrinking that a lady of delicacy and refinement must feel in sub- 
mitting thereto. The rights of a defendant from whom large damages 
are demanded must, as well as the modesty of a plaintiff, be considered. 

That such an examination was conceded some nine or ten months 
ago does not preclude an order for an examination now. Even had that 
one been compulsory another might be ordered, for the statute authorizes 
orders “from time to time.” One main purpose of the examination is to 
qualify the physicians to testify as to the probable duration of the injury 
complained of, and it is evident that to be useful it should be as near to the 
trial as practicable. It is very likely that the medical testimony for the 
plaintiffs will be such that an order for an examination “on the trial” as 
the statute permits would be properly asked for, and it is far better that 
it should be made now rather than then. From the reputation of the 
physicians who made the previous | examination I have no fear of any 
unnecessary demand on Mrs. Barry’s forbearance and I will name them 
as the physicians to make that now to be ordered. It would be unfair to 
the defendant to compel it to bear the expense of employing others, while 
to substitute for them, as I am asked by the plaintiffs to do, a female 
physician, because the plaintiffs feel that an examination of a lady by a 
male physician is indelicate, seems to me unreasonable in view of the 
probability that such an examination as will now be required will not be 
more extensive than that which these same gentlemen have already made 
with the plaintiff's consent. 

I will make the order applied for. Counsel may be heard, if desired, 
as to the time and place of the examination. 


Lawyer—You were in the bar at the time of the event complained of? 
Witness—Yes, sir. 

Lawyer—Did you take cognizance of the bartender at the time? 
Witness—I don’t know what he called it, but I took what the rest did. 
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NEW JERSEY COURT OF ERRORS AND APPEALS. 


(Abstracts of Kevent Opinions). 

Carriers—Injury to passenger—Care of railroad employees.—Upon 
the trial of an action against a railroad company for the negligent manner 
in which its train was started from a station there was conflicting testi- 
mony, from which the jury might conclude that the plaintiff boarded the 
defendant’s train as a passenger at its Paterson station, that the train was 
not in motion when ‘he stepped upon the lowest step of a car platform, 
that the platform and step were crowded with passengers, that in this 
condition the train started upon signals previously given by the conductor 
and brakeman, that by the starting of the train the passenger in front of 
the plaintiff was thrown against him and knocked off the step, and that 
the conductor and brakeman, who had stationed themselves between the 
car steps to see to the loading of the train, had, after signaling to the 
engineer, left their posts and entered the cars before the train actually 
started, so that they did not see the plaintiff at all. Held, that this was 
evidence to go to the jury upon the question whether the servants of the 
defendant had failed to use reasonable care to see that the plaintiff was not 
in such a position that he would be likely to be endangered by the starting 
of the train, and that a motion to nonsuit the plaintiff and a motion to 
direct a verdict for the defendant were each properly refused. Jculman v. 
Erie R. Co. (Messrs. Corbin & Corbin for plaintiff in error. Mr. Francis 
Scott for defendant in error). Opinion by GARRISON, J., November 
LY, L900. 


Slander—W hat constitutes--Evidence.—1. Words spoken of a per- 
son in his office, business or employment, imputing a want of integrity, 
of credit, or of common honesty, or charging personal incapacity, if 
without justification, are actionable, without proof of special damage. 2. 
Words thus spoken are to be understood in their plain and natural import, 
according to the ideas they are calculated to convey to those to whom 
they are addressed. 3. If the words of the alleged slander are substan- 
tially proven, it is sufficient. 4. At the close of the plaintiff's case the 
trial judge nonsuited the plaintiff. Held, that, under the circumstances 
of the present case, this was error, and that a venire de novo should issue. 
reisinger v. Moore. (Mr. G. A. Bourgeois for plaintiff in error. Mr. 
John W. Westcott and Mr. W. I. Garrison for defendant in error). 
Opinion by HENDRICKSON, J., November 19, 1900. 





Lis pendens—Attachment—Res judicatam—1. The act requiring 
written notice of the pendency of suit to be filed in order to constitute 
constructive notice (1 Gen. St., p. 402, pl. 161), applies only to bona fide 
purchasers, and not payees. 2. Creditors under an attachment, who 
acquire their rights pendente lite, are chargeable with notice, although lis 
pendens was not filed. 3. The mortgagee in this case, who acquired his 
lien subsequent to the filing of the bill for the construction of the will of 
Nathan Bolles, is chargeable with notice, and is bound by the decree in 
that case, because he was a party to the bill, and a decree pro confesso 
was taken against him. Dunning v. Crane. (Mr. John H. Meeker for 
appellants. Mr. Joseph P. Osborne and Mr. William N. Osborne for 
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respondent bank. Mr. Charles A. Feick and Mr. William H. Francis for 
respondent Faber. Mr. J. R. Woodruff for respondent Crane). Opinion 
by VAN SYCKEL, J., November 19, 1900. 


Constitutional law—Classification of counties—Public officers.—1. 
The fact that the classification in a statute is based upon a description of 
the counties to which it applies as “counties of the first class” will not 
make it a general act, unless it would have been general if the classification 
were based upon “counties now or hereafter having a population exceed- 
ing one hundred and fifty thousand inhabitants.” A classification which 
would be illusory when based upon population, definitely stated, is equally 
so when created by reference to a classification act. 2. The classification 
act is simply a method of convenient reference to population by referring 
to such act instead of designating, in the statute itself, the population of 
the counties or municipalities to which it is to apply. 3. Legislation 
which classifies municipalities in the matter of their structure, machinery 
and powers on a basis of population, where population has reasonable 
relation to the necessities cf the municipalities so classified as contradis- 
tinguished from others not similarly circumstanced, is good. 4. The 
courts will not interfere with the classification made by the legislature, 
unless it is apparent that it is illusory. 5. It is within the power of the 
legislature to fix by statute that certain officials, of a specified class, shall 
be paid by salaries or fees of a greater or less amount than that paid to 
others of the same class, where the natural conditions indicated by the 
population and the services required made it apparent that a different 
method of compensation should be observed, or a different amount of 
compensation should be paid, and would be just, in the case of the one 
class as contradistinguished from that of the other. 6. Such a classifica- 
tion has substance, is fair and just to the official, and in the interests of the 
public, is not illusory and will be sustained. 7. Applying these tests to 
the act of April 2, 1898, challenged in this case, we ao not find that it, in 
any way, violates article 4, section 7, par. 11, of the state constitution, and 
the judgment of the Circuit court is affirmed. Board of Chosen Free- 
holders of Hudson County v. Clarke. (Messrs. McDermott & Fisk for 
plaintiff in error. Mr. John Griffin and Mr. Joseph Coult for defendant 
inerror). Opinion by FORT, J., November 20, 1900. 


Equity—Jurisdiction—Cancellaticn of contracts.—1. Annulment of 
a contract induced by fraudulent misrepresentation may be decreed in 
equity, but for recovery of damages sustained through such misrepresen- 
tation the exclusive remedy in this state lies with the law courts. The 
case of Krueger v. Armitage (N. J. Ch.) 44 Atl. 167, approved. 2 A 
complainant appealing from a decree in chancery is not aggrieved by a 
failure or refusal to grant relief upon matters disclosed in evidence that 
are not within the scope of the bill. 3. If a mortgage trustee, without 
proper certificate, authenticate and issue bonds that, by the terms of the 
trust are issuabie only on a certificate to the trustee by the mortgagor that 
their amount has been expended on the mortgaged premises, when, in 
fact, such amount has not been so expended, a court of equity should 
decree that the trustee put the holder of such bonds in as good a position 
as if a certificate proper in form and true in fact had been given. 4. 
Answering fully, on the merits, a bill in chancery submits the defendant 
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to the jurisdiction of the court, notwithstanding any objection to jurisdic- 
tion over the defendant reserved in the answer. Polhemus v. Holland 
Trust Co. (Mr. John S. Voorhees for appellant. Mr. Washington Bb. 
Williams for respondent). Opinion by COLLINS, J., Nov. 20, 1900. 


Insurance —- Forfeitures— Unoccupied building. —1. Forfeiture 
clauses in insurance policies are not favored in the law. The rule as to 
them in this state is settled. The court will never seek for a construction 
of a forfeiture clause which will sustain it if one which will defeat it is 
reasonably deducible from the words or terms used. 2. The words 
“occupied” and “unoccupied” in a policy of insurance will be given force 
with reference to the nature and character of the building, the purposes 
for which it is designed, and the uses contemplated by the parties as 
expressed in the contract. ‘The construction given to these words as 
applied to a dwelling will not cover a barn, a mill, a sawmill, a factory or 
school houses, music halls, theatres or churches. 38. A church building 
kept for use for the purposes for which it is designed, and used as occasion 
presents, and as the convenience of the congregation may require, and no 
intent appearing to abandon it for the purposes of its use by the temporary 
periods of nonuser, even though such periods exceed the ten-day limit 
in a policy, is not per se leaving the church building vacant and unoc- 
cupied within the forfeiture clause of the policy; and upon such proof 
alone a nonsuit was rightly refused. 4. Where there is a conflict in the 
testimony, whether there is occupancy or nonoccupancy, is a question of 
fact to be determined by the jurv. Hampton v. Hartford Fire Ins. Co. 
(Mr. James Buchanan for plaintiff in error. Mr. G. A. Vroom and Mr. 
W. J. Kraft for defendants in error). Opinion by FORT, J., November 
20, 1900. 

Married woman—Convevance—Easements.—1. A married woman 
cannot convey any estate in her iands but by a conveyance executed, 
acknowledged and certified to in the form prescribed by the statute. 
Without such acknowledgment the deed is wholly inoperative. 2. 
Ikasements are divided into two classes: those which are apparent and 
continuous and those which are not. The former will pass on the sever- 
ance of the two tenements as appurtenant, but the latter will not be created 
unless the grantor uses language in the’ conveyance sufficient to create 
the easement de novo. 3%. An easement which is continuous, and is made 
apparent by a permanent structure, by means of which the right is enjoyed, 
is an easement which will be created as an appurtenant without words -of 
grant de novo; as, for instance, the flow of water through a trunk con- 
structed and used for that purpose. Whalen v. Manchester Land Co. 
(Mr. John W. Westcott and Mr. Francis D. Weaver for plaintiff in error. 
Mr. Isaac Carmichael fer defendant in error). Opinion by DEPUE, C. 
J., November 20, 1900. 


A celebrated judge, reprimanding a criminal, among other hard 
names called him a scoundrel. 

The prisoner replied: “Sir, | am not so great a scoundrel as Your 
Honor—takes me to be.” 

“Prisoner,” responded the judge, “you should put your words closer 
together when you address the court.” 
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NEW JERSEY COURT OF CHANCERY. 


(Abstract of Receut Opinions). 


Death of executor—Action by administrator de bonis non.—Where 
a mortgage was executed to one as executor, on his death action to fore- 
close can be maintained by the administrator de bonis non without making 
heirs and creditors parties. Such action being one which the deceased 
executor could have maintained either in his representative or personal 
character, right to sue did not go exclusively to his personal representa- 
tives. Parker vy. Fay. (Messrs. Parker & Van Gelder for complainant. 
Mr. Thomas P. Fay for defendants). Opinion by REED, V. C., Novem- 
ber 21, 1900. 


Husband and wife—Contract of wife—Married woman’s act.—1. 
Where a wife executes a note to her husband, which he indorsed to 
plaintiff, who advanced money to the wife on her credit, for her sole 
and separate use, no legal liability being created by the note, a court of 
equity, in the absence of statutes, has jurisdiction of a suit against the 
wife and her husband to enforce the note. 2. Married Woman’s Act, 
L874, Sec. 5, authorizing a married woman to bind herself by contract, 
as though she was unmarried, was qualified by section 14 providing that 
nothing in the act should enable husband and wife to contract with each 
other, except as authorized before the statute. 2 Gen. St., p. 2,017, 
amending such act, provided that a married woman should have the 
right to bind herself by contract with any person, as if she were unmarried, 
and that such contract should be enforceable at law or in equity against 
her in her own name, and apart from her husband, and repealed all 
former statutes in conflict therewith. Held, that the statute as amended 
did not prohibit a suit in equity against a wife to enforce a note given by 
her to her husband, and indorsed to the plaintiff, who advanced money 
on the credit of the wife, which was received by her for her sole and 
separate use, since the amendment did not operate to make such contract 
legal, instead of equitable: and, if it had such effect, it did not deprive the 
court of equity of its existing jurisdiction to enforce such contract. 3. 
Where a suit at law was instituted on such note, and was afterwards dis- 
missed on the defendant’s plea that the suit was of equitable cognizance, 
a court of equity will not thereafter decline to exercise jurisdiction on the 
theory that the note was enforceable at law. First Nat. Bank of Asbury 
Park v. Albertson. (Mr. John F. Hawkins for complainant. Mr. W. Bb. 
Stout for defendants). Opinion by EMERY, V.C., June, 1900. 


Injuries to emplovees—Contract of indemnity—Rights of employee 
against indemnitor.—1l. A contract by an insurance company to indem- 
nify against loss from liability for damages on account of personal injuries 
to employees caused by the negligence of assured, is not a contract of 
indemnity merely, on which suit could not be brought until the assured 
paid a judgment against it for personal injuries to an employee, but in 
equity the insurer becomes the principal debtor to an injured employee, 
and the assured the surety, so that a bill would lie by the latter to establish 
the principal’s liability and compel it to perform its contract of indemnity. 
2. An insurance company contracted before the bankrupt law to indem- 
nify against loss from liability for damages on account of personal injuries 
to employees caused by the negligence of the assured, provided, however, 
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that no action should lie thereunder respecting any loss unless brought 
by the assured himself to reimburse him for loss actually sustained and 
paid in satisfaction of a judgment. Held, the proviso did not apply 
where the assured was forced into bankruptcy and payments of judgments 
against it enjoined. 3. Where an insurance company contracted to 
indemnify against loss from liability for damages on account of personal 
injuries to employees caused by the negligence of the assured, an injured 
employee, who has recovered judgment against the assured, may sue the 
insurer in equity, as principal debtor, to compel payment of the full 
amount of the judgment, notwithstanding the insolvency of the assured. 
Beacon Lamp Co. v. Travellers’ Ins. Co. (Mr. Freeman Woodbridge for 
complainants. Mr. Alan H. Strong for defendant Mary Bardzik. Mr. 
Charles C. Black and Mr. George Holmes for Travellers’ Ins. Co.) 
Opinion by PITNEY, V. C., November 7, 1900. 


Trusts—Private parks—Assessments.—1. A bill to enforce payment 
of assessments levied for the maintenance of a private park, claimed to be 
liens on defendant’s lands, established by a trust deed of one of 
defendant’s predecessors in title, which alleges that at a meeting of those 
entitled to vote, held for the purpose, in accordance with the terms of the 
trust deed, these assessments were imposed on all persons entitled to the 
use of the park, is not insufficient, though it is not alleged that the meeting 
was held in a place in the park, as provided in the trust deed. 2. In an 
action to enforce payment of assessments claimed to be liens on defend- 
ant’s lands, made by his predecessors in title, it is not a ground for 
demurrer that the defendant has not signed an instrument in writing 
authorizing the assessment, since the statute of frauds is not applicable. 
3. In an aetion to enforce payment of assessments claimed to be liens on 
defendant’s lands under a trust deed of one of defendant’s predecessors 
in title, which provides for the payment of a tax not exceeding ten dollars 
a year on each acre for the maintenance of a private park, the bill is not 
demurrable for want of an allegation that the taxes were not in excess of 
the amount required, where the assessments were within the limits of 
the trust deed, since the action of the trustees in fixing the tax within 
those limits can only be reviewed on affirmative allegations set up as 
defense. 4. A trust deed provided that certain lands were to be conveyed 
subject to the express charge of maintaining a certain tract as a private 
park. The deed designated four classes of persons entitled to the use of 
the park, the last named being exempt from the payment of taxes for its 
maintenance. After the designation of parties entitled occurred this 
clause, “so long and for such time only as they shall severally reside upon 
the said lands and premises within the limits aforesaid.” Held, in an 
action to enforce payment of assessments levied in accordance with the 
deed, that the limitation applied solely to the fourth class of persons 
designated, and hence defendant, an owner of another class, was entitled 
to the use of the park, and liable to taxation for its maintenance, though 
not an occupant or resident on the iand. 5. Where a bill in an action to 
enforce payment of assessments levied under a trust deed expressly alleges 
title in defendant to a certain easement appurtenant to his land, he cannot 
set up on demurrer a defect in his title by reason of a deed of a predecessor 
in title limiting the easement to the period of occupancy or residence on 
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his lands, since a defect in title can be set up only as a defense when both 
failure of title and eviction must be shown. 6. A charge imposed on 
defendant's lands by his predecessors in title, as part consideration for 
the conveyance, for the maintenance of a park granted as an easement 
appurtenant to the land, is not in violation of the rule of perpetuities, or 
the statute relating to tenures, but is enforceable in equity as a trust 
imposed on the land. Heald v. Ross. (Mr. Edward M. Colie for com- 
plainants. Mr. Joseph A. McCreery and Mr. Malcomson for defendant 
Ross). Opinion by EMERY, V. C., November 7, 1900. 


NEW JERSEY SUPREME COURT. 
(Abstracts of Recent Opinions), 


Appeal—Certifying—Questions—Settlement.—The Circuit court 
cannot certify a case to the Supreme court as one of doubt and difficulty, 
for the opinion of the Appellate court, unless all questions of fact are set- 
tled. Bunn v. New York & G. L. Ry Co. (Mr. Cortlandt Parker and 
Mr. Cortlandt Parker, jr., for the rule. Mr. Z. M. Ward opposed). 
Argued before the Chief Justice and Ludlow, Gummere and Fort, JJ. 
PER CURIAM, November 12, 1900. 


Taxation of corporations.—Under the corporation tax act (3 Gen. St., 
p. 3,335), the eighteenth day of April in each year is the date on which 
the capital stock of miscelianeous corporations is to form the basis for 
computing the annual tax of one-tenth of one per cent. Brewing Imp. 
Co. v. State Board of Assessors. (Mr. Doremus for prosecutor. The 
Attorney General for defendants). Argued before Garrison, Collins and 
Dixon, JJ. Opinion by DIXON, J., November 12, 1900. 


Street cars—Injury to passengers.—The starting of a trolley car 
before an infant passenger, who is in her mother’s care, has been seated, 
is not, in itself, a negligent act. State (Herbich, Prosecutor) v. North 
Jersey St. Ry. Co. (Messrs. Vredenburgh & Garretson for plaintiff in 
error. Mr. George H. Titus and Mr. Louis Hood for defendant in error). 
Argued before Depue, C: J., and Gummere, Ludlow and Fort, JJ. 
Opinion by GUMMERE, J., November 12, 1900. 


Administration of estates—Sale of decedent’s land—Jurisdiction.— 
The removal into the Supreme court of an order made by an Orphans’ 
court for the sale of lands of a decedent, in pursuance of section 19 of the 
act passed February 18, 1799 (Elmer’s Dig., p. 489), and of a decree made 
by that court to confirm such sale, under section 3 of the supplement to 
said act, passed November 14, 1837 (Elmer’s Dig., p. 494), is expressly 
forbidden by the constitution of the state (article 6, section 4, par. 3); the 
subject matter of such order and decree being placed by said statutes 
within the jurisdiction of the Orphans’ court. State (Carroll, Prosecutor) 
v. Baxter. (Mr. John J. Crandall for prosecutor. Mr. Howard Carrow 
for defendants). Argued before Collins and Dixon, JJ. Opinion by 
DIXON, J., November 12, 1900. 

[ndictment— Motion to quash—Appeal.—1. The general rule is that 


courts will refuse to quash an indictment unless the reason for quashing 
it is entirely clear. 2. The interlocutory proceedings of a Court of 
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Quarter Sessions, upon a valid indictment, should not be brought into 
the Supreme court for review before final judgment. State v. Ham. 
(Mr. John E. Foster, Prosecutor of Pleas, for the State. Mr. R. Ten 
Broeck Stout for defendant). Argued before Garrison, Collins and 
Dixon, JJ. Opinion by DIXON, J., November 12, 1900. 


Execution—Discovery in aid—Receiver.—1. Discovery in aid of 
execution may be ordered against a judgment debtor of unsound mind. 
2. The examination of witnesses under an order for discovery, in aid of 
execution, made against a judgment debtor of unsound mind, disclosed 
that his guardian had received from the executors of a will, under which 
he had an interest, a payment on account of his share of the unsettled 
estate. No proof in discharge was offered except the general testimony 
of the guardian, without details or vouchers, that his disbursements 
aggregated a sum that would exceed the ward’s interest in the whole 
estate. Held, that a proper case was made for the appointment of a 
receiver, who could have a standing to be heard on the accountings. 
Wilkinson, Gaddis & Co. v. Markert. (Messrs. Skinner & Ten Eyck for 
plaintiff. Mr. Marshall Van Winkle for defendant). Argued by Dixon, 
Garrison and Collins, JJ. Opinion by COLLINS, J., November 12, 1900. 


Municipal corporations--Local improvements—Assessments.— The 
act concerning assessments, approved April 1, 1898 (P. L., p. 203), is 
constitutional, so far, at least, as it provides for the levying of assessments 
for benefits accruing to land from local improvements and the creation 
of liens therefor, and is applicable to lands, the title of which is vested in 
the chancellor of the state in trust for the benefit of A. during her life, 
and after her death for the benefit of persons who cannot be ascertained 
until she dies. State (Chancellor of State, Prosecutor) v. City of Eliza- 
beth. (Mr. Depue for prosecutor. Mr. Connolly for defendants). 
Argued before Garrison, Collins and Dixon, JJ. Opinion by DIXON, 
J., November 12, 1900. 


Municipal corporations—Police departments—Appointments.—1. 
Under section 57 of an “An act concerning townships” (Revision 1899; 
P. L. 1899, p. 372), whenever a police department has been lawfully estab- 
lished for any township it is the right and duty of the township committee 
thereof to ordain laws for its management, which may, at its discretion, 
include a tenure of office, such as that adopted in this case. 2. Ordinances 
for municipal regulation, passed under a delegation of legislative author- 
ity, have, within their respective spheres, the force of general laws. 3. 
Under the statute above cited the township committee of the Township 
of Weehawken had no authority to appoint members of a police depart- 
ment so long as an ordinance, under which the prosecutors had a tenure 
of office, was unrepealed. 4. The case of Bradshaw v. City Council, 39 
N. J. Law 416, followed; that of Mathis v. Rose (N. J. Sup.), 44 Atl. 875, 
distinguished. (State (Bohan, Prosecutor) v. Weehawken Tp. (Mr. 
Charles C. Black for prosecutors. Mr. Henry M. Nutzhorn for defend- 
ant). Argued before Dixon, Garrison and Collins, JJ. Opinion by 
GARRISON, J., November 12, 1900. 


Certiorari—Tax assessment—Laches.—An unexplained delay of 
three years in prosecuting a writ of certiorari to remove an assessment of 
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taxes held to be laches. Pompton Steel and Jron Co. v. Wayne Tp. (Mr. 
Hobart Tuttle for prosecutor. Mr. Eugene Emley for defendant). 
Argued before Dixon, Garrison and Collins, JJ. Opinion by GARKI- 
SON, J., November 12, 1900. 


Action against corporation—V enue.—The cause of action in this case 
arose in New York. The plaintiff is a nonresident corporation. ‘The 
defendant is a domestic corporation, with its principal office and agent 
to receive service of process in Morris county, where the process was 
served. Held, that the venue should have been laid in Morris county and 
not in Hudson county. Delaware, L. & W. R. Co. v. North Jersey and 
P. M. Ice Co. (Mr. Alfred Miller and Mr. Mahlon Pitney for the rule. 
Mr. Flavel McGee opposed). Argued before Van Syckel, J. Opinion 
by VAN SYCKEL, J., November 12, 1900. 


Eminent domain—Limitations—Payment.—1. In an action given by 
a statute for land taken by a railway company under its charter, a plea 
that the suit had not been brought within twenty years from the time the 
action accrued is not good. Sections 14, 28, 24, 2 Gen. St., relating to 
twenty-years’ limitations of actions, does not apply to such a case, and a 
demurrer to such a plea should be sustained. 2. The common law rule 
that the lapse of twenty vears from the time a debt accrues raises a 
presumption of payment is in force in this state, and proof of that fact 
may be given in evidence under a plea of payment. Quaere: Whether 
such a defense may not also be set up under section 119 of the practice act 
by a notice of special matter to be given in evidence attached to a plea 
of the general issue. 3. A plea of the statute of limitations, that suit was 
not commenced within sixteen years, to a suit on an award by commis- 
sioners appointed under the charter of the New York & Long Branch 
Railroad Company, is not good, under section 13 of our statute of limita- 
tions. Such an award is not ‘an award under the hands and seals of 
arbitrators for the payment of money only,” within the statute. Parisen 
v. New York & L. B. R. Co. (Mr. E. A. Ransom and Mr. Flavel McGee 
for plaintiffs. Messrs. Applegate & Hope for defendant). Argued 
before the Chief Justice and Gummere, Ludlow and Fort, JJ. Opinion 
by FORT, J., November 12, 1900. 


Death by wrongful act—Damages.—Under the death act the 
damages to be recovered by an executor or administrator are limited to 
the actual pecuniary loss of the next of kin of the deceased. Where it 
appears that there is no next of kin, except a father, and that he has not 
been heard from for five years, and that the deceased was sixteen years 
of age at his death, a verdict of $900 is excessive. Grieve v. North Jersey 
St. Ry. Co. (Mr. David I. Edwards and Mr. Charles D, Thompson for 
plaintiff. Messrs. Vredenburgh & Garretson for defendant). Argued 
before the Chief Justice and Gummere, Ludlow and Fort, JJ. Opinion 
by FORT, J., November 12, 1900, 

Criminal law—Witnesses—I mpeachment—Trial.—1. Irregularity in 
the trial of a cause in the sessions on an indictment found in the oyer, 
without an order sending the case down, is waived by failure to object at 
the trial. 2. An impeaching witness, after replying in the affirmative to 


-a question whether he knows the reputation of the witness sought to be 
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impeached, for truth, cannot be as¥ed, without having stated what such 
reputation was, whether he would believe him on oath. State v. Pol- 
hamus. (Mr. Walter H. Bacon fer plaintiff in error. Mr. J. Hampton 
Fithian for defendant in error). Argued before Depue, C. J., and Gum- 


mere, Ludlow and Fort, JJ. Opinion by GUMMERE, J., November 12, 
1900. 


Municipal improvements—Notice to owner.—It must appear 
affirmatively that the statutory notice of hearing was given to the land- 
owner assessed for benefits in the opening of a street, and also that the 
assessment made against him is not in excess of the benefits conferred 
upon his lands. State (Poillon, Prosecutor) v. Mayor, ‘Etc., of Borough 
of Rutherford. (Mr. Addison Ely for prosecutor. Mr. John M. Bell for 
defendant). Argued before Van Syckel and Fort, JJ. Opinion by VAN 
SYCKEL, November 12, 1900. 


Attachment—Motion to quash—Alias writ—1l. After a general 
apa ee to an attachment issued under Act March 10, 1898 (2 Gen 

, p. 2,601), authorizing such a writ in cases of fraud, the writ will not be 
mes ashed. because of insufficiency of the proof to support the order for it. 
2. After such a general appearance no alias writ can issue. State (Wat- 
son, Prosecutor) v. Noblett. (Messrs. McEwan & McEwan for plaintiffs. 
Mr. Edwin B. Williamson for defendant). Argued before Dixon, 
Garrison and Collins, JJ. Opinion by COLLINS, J., November 12, 1900. 


Municipal improvements—Constitutional law—Certiorari.—1. The 
provisions of sections 76 and 77 of the charter of the City of Camden (P. 
L., 1871, p. 210), and of section 13 of the supplement of 1872 (P. L., p. 
593), imposing the entire cost of street paving upon abutting property, are 
unconstitutional. 2. The act of April 21, 1876 (1 Gen. St., p. 681), pre- 
scribing a constitutional method of assessment, and the act of April 12, 
L886 (1 Gen. St.. p. 574, par. 563), authorizing commissioners of assess- 
ment, taken together, made available, in Camden, a practicable method 
of making street eenesaanoane and assessing their benefits. The act of 
May 23, 1894 (1 Gen. St., p. 595), is now available there. Quaere, is it 
exclusive? 3. Where a prosecutor has delayed application for certiorari 
to review a municipal ordinance and contract until after the contract has 
been performed, he will not be heard to make any objection that will bar 
or hinder the imposing upon his property of a constitutional assessment, 
to be made under legal authority, for benefits received. State (Borton, 
Prosecutor) vy. City of wore iz S. H. Richards and Mr. L. M. 
ae n for prosecutor. Mr. E.G. C, Bleakly for City of Camden. Mr. 
S. H. Grey for Vulcanite Paving C. 0.) Argued before Dixon and Collins, 
JJ. Opinion by COLLINS, J., November 12, 1900. 


Guardian—<Action on bond—Pleading—Breach—Executors.—1. A 
declaration which sets out a bond to the ordinary by a guardian, with 
condition for the “faithful discharge of her trust as such guardian in 
respect to money so paid to her, and that, if she should duly account, 
according to law, for the same, then the said obligation to be void, or else 
to be and remain in fuli force and effect,” and alleges a breach of such 
condition, in that the said guardian “did not duly account, according to: 
law, for said money so paid to her as such guardian, but did wholly neglect: 
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and refuse, and still does neglect and refuse, so to do,” and which con- 
cludes with the statement that “neither the said guardian, nor the 
obligors, or either of them, though often requested so to do, have paid 
said money, or any part thereof, to the plaintiff, or otherwise, but have 
wholly neglected and refused so to do,” is good. 2. When a bond is “to 
render a just and perfect account, in writing, of all sums received,” if the 
obligor neglects to turn over he is guilty of a breach of the condition. 3. 
It is no cause for demurrer to a declaration against an executor that the 
said declaration does not contain an averment that proof of the claim has 
been filed with the executor before the commencement of the suit. 
Ordinary v. Wolfson. (Mr. Harvey R. Bergen and Mr. Barton Lb. Hutch- 
inson for plaintiff. Messrs. Voorhees & Booraem for defendants). 
Argued before the Chief Justice and Gummere, Ludlow and Fort, JJ. 
Opinion by FORT, J., November 12, 1900. 


Taxation—Constitutional property vested in state chancellor—The 
supplement to the tax act approved April 1, 1898 (P. L., p. 202), is consti- 
tutional so far, at least, as it provides for the levying of taxes and the 
creation of liens, and is applicable to lands, the title of which is vested in 
the chancellor of the state, in trust for the benefit of A. during her life, 
and, after her death, for the benefit of persons who cannot be ascertained 
until she dies. State (Chancellor of State, Prosecutor) v. City of Eliza- 
beth. (Mr. Depue for prosecutor. Mr. Connolly for defendants). 
Argued before Garrison, Collins and Dixon, JJ. Opinion by DIXON, 
J., November 12, 1900. 


Mortgages—Bond and warrant—Entry of judgment.—A mortgage 
on lands was given to secure a bond and warrant of attorney to confess 
judgment. The mortgagor aiterwards conveyed the mortgaged premises 
to a third person with an agreement that the grantee should sell the 
premises clear of the lien of the mortgage, and apply the proceeds to the 
payment of the amount due on the bond and warrant so far as they would 
extend. Held, that after such sale by the grantee, and the application of 
the proceeds of sale, in accordance with said agreement, the mortgagee 
could lawfully enter judgment upon the bond and warrant, and that the 
forty-seventh section of the act concerning proceedings on bonds and 
mortgages (2 Gen. St., p. 2,112) does not apply. Franklin Loan and 
Building Ass’n of Salem v. Richman. (Mr. E. A. Armstrong for the 
rule. Mr. Il. O. Acton opposed). Argued before Van Syckel and Fort, 
JJ. Opinion by VAN SYCKEL, J., November 12, 1900. 


Injuries—Excessive damages—Reduction.—Where the injuries stf- 
fered by plaintiff by being run into by a street car were a scalp wound, a 
wound on the right leg and a stiff shoulder and back, but there were no 
bones broken or internal injuries, and plaintiff was about in ten days, 
and at work in three weeks, and the habits of plaintiff undoubtedly super- 
induced many of the causes from which he suffered, instead of the acci- 
dent, a verdict of $3,000 was excessive. Hanley v. North Jersey St. Ry. 
Co. (Messrs. Vredenburgh & Garretson for the rule. Mr. Thomas F. 
Noonan, jr., opposed). Argued before Depue, C. J., and Gummere, Fort 
and Ludlow, JJ. Opinion by FORT, J., November 12, 1900. 
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New trial—Excessive damages.—1. Where, in an action of tort, the 
damages are so exorbitantly high, and so far exceed the injury sustained 
by the accident, as to make it manifest that the verdict could not have 
been the result of a fair, impartial and dispassionate consideration of all 
the unimpeached evidence in the cause, the verdict should be set aside. 
2. Where it appeais that the jury, in reaching its result in a cause, must 


have disregarded the whole range of the medical or other testimony of 
the plaintiff or defendant, notwithstanding the credibility of the witnesses 


stands unimpeached, 
other evidence in the 
v. Pennsylvania R. Co. 


denburgh & Garretson for defendant). 
and Gummere, Ludlow and Fort, JJ. 


12, 1900. 


and that their testimony can be reconciled with the 
cause, this of itself is ground for a new trial. 
(Mr. Warren Dixon for plaintiff. 


Barry 
Messrs. Vre- 


Argued before the Chief Justice 
Opinion by FORT, J., November 


MISCELLANY . 


AMENDMENT TO CHANCERY 
RULE 4. 


Chancery Rule 4 was amended 
December 20 by the Chancellor and 
has been promulgated as follows: 


Every Monday shall be a motion day at the 
Chancery Chambers in Camden and Jersey City, 
and every Tuesday shall be a motion day at the 
State House in Trenton, and the Chancery Cham- 
bers in Newark, except the Mondays and Tues- 
days in July, after the second Tuesday thereof, 
and the Mondays and Tuesdays in August, save 
that during the months of July and August there 
will be motion days at Jersey City and Newark 
on every alternate Monday and Tuesday, com- 
mencing with the third Monday in July at Jersey 
City and the fourth Tuesday in July at Newark. 

The Chancellor will hear motions at Trenton 
on the second Tuesday in January, and every 
third Tuesday thereafter, except during the sit- 
tings of the Court of Errors and Appeals and dur- 
ing vacation. 

When a regular motion day shall fall upon a 
legal holiday, the day following shall be the mo- 
tion day. Motions may be heard on any of the 
days designated, by a Vice Chancellor sitting for 
the Chancellor, without previous special refer- 
ence of the matter involved therein to him. No- 
tices of motions shall designate the place of hear- 
ing, either as ‘‘ the Chancery Chambers at sin 
(naming a place other than Trenton, assigned by 
the calendar), or the ‘‘ State House at Trenton,” 
accordingly as the motion shall be intended to be 
made, and they shall also state that the motion 
will be made before ‘‘ the Chancellor,’’ unless the 
case in which the motion is to be made shall 
theretofore have been specially referred to a Vice 
Chancellor, in which case the notice shall state 
that the motion will be made before the Vice 
Chancellor to whom such references shall have 
been made. 


The Clerk in Chancery has issued 
a small calendar showing who will 
be present in Chancery court on 
stated motion days in Trenton, 
Newark, Jersey City and Camden. 


ERRATUM. 


| In the article upon Judge Wil- 
| liam L. Dayton, in our last num- 
feed the author, Mr. Weart, was 
| made to say, on page 425, nine- 
| teenth line from the bottom, that 
| John Brown’s trial was “upon a 
| cart in the court room.” It should 
| have read “upon a cot in the court 
| room,” as this was the fact of his- 
| tory. The error was purely typo- 
| graphical. 

| NEW CHANCERY RULE 8UG- 

GESTED. 


Editor of New Jersey Law Journal: 
Sir: The business of the Court 

of Chancery in South Jersey has 
grown so fast in the past few years 
that almost every motion day is 
taken up with common motions, 
litigated motions and rules to show 
cause. The result is that few 
causes can be completed on the day 
for which they are noticed, and liti- 

| gants who go from Atlantic, Cape 
| May, Cumberland and Salem coun- 
| ties, at a considerable cost in wit- 
' ness fees and expenses, are com- 
| pelled to return the day following. 
| There should be a remedy for this 
| situation. Vice Chancellors, if re- 
| lieved from the routine work of 
| motions, and rules to show cause, 
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could give more time to the trial of | 


causes. Would it not be wise to 
have a rule of court that all motions 
and rules to show cause should be 
heard by advisory masters desig- 
nated by the Chancellor to sit in the 
various counties? 
mS we 
January 11, 1901. 


STATE NOTES 


Court Stenographer Arthur W. 
Kelly, Esq., who was first appoint- 
ed to the South Jersey circuit by 
the late Justice Ludlow, has been 
reappointed for another term by 
Supreme court Justice Hendrick- 
son. Mr. Kelly was a student in 
the office of Mr. Justice Hendrick- 
son. 


A JOKE WITHIN A JOKE. 


An exchange gives the following 
account of a recent occurrence at 


Chancery Chambers, at Jersey City: 

Chancellor Magie, on Monday 
afternoon, created a stir in Chanc- 
ery Chambers by declaring against 
secret divorce hearings. 


Two lawyers stepped forward 
and made a motion to have the 
divorce case of Potts v. Potts (they 
did not disclose any of the particu- 
lars of the case) referred to an 
advisory master for the taking of 
testimony. 

“There are two reasons,” said 
the Chancellor, “why I am _ not 
inclined to grant your motion. 
The first is that it is not according 
to practice and the second is that 
we have not the funds to pay advi- 
sory masters. Why do you want 
it to go to an advisory master? 
Won’t a vice chancellor do as 
well?” 


“Our reason for desiring that it | 
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of the parties is attacked, and we 
want the case kept as secret as pos- 
sible.” 

“Secrecy is the last thing we can 
guarantee you,” declared the Chan- 
cellor. “My opinion is that the 
more public we make the divorce 
cases the better. I will refer the 
case to Vice Chancellor Pitney.” 


ADMISSIONS TO N. J. BAR. 


At the February term of the 
Supreme court the following attor- 
neys and counsellors were ad- 
mitted: 

ATTORNEYS. 

Harry J. Able, Frenchtown. 

Charles A. Cogan, Camden. 

G. Dore Cogswell, Beverly. 

William Francis Conway, New- 
ark. 

Benjamin J. Darling, Jersey City. 

Isaac Fleischman, Newark. 

John J. Griffin, Elizabeth. 

William F. Groves, Elizabeth. 

Absalom Grundy, Paterson. 

William E. Hampson, Newark. 

George W. Harrison, Jersey 
City. 

Thomas J. Hillery, Boonton. 

Llewellyn F. Hobbs, Jersey City. 

Adam B. Jeffrey, Paterson. 

Richard Francis Jones, Jersey 
City. 

James P. Kelly, Elizabeth. 

Nathan R. Leavitt, Elizabeth. 

James J. Lillis, Jersey City. 

Arthur Lovell, Plainfield. 

Mark E. Malloy, Paterson. 

Wilbert G. Manson, Paterson. 

lias Bertram Mott, Morristown. 

Nina L. Murphy, Point Pleasant. 

David E. McConnell, Bayonne. 

John Doughty McMullin, Abse- 
con, 

Adolph 
Newark. 

George J. Plechner, New Bruns- 


John Henry Peters, 


be referred to a master,” replied | wick. 


one of the lawyers, “is that it is a 
case in which the character of each 


Casimire Scoppetone, Newark. 
Charles C. Scott, Paterson. 
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John J. Treacy, Jersey City. 


John H. Van Winkle, Jr., Plain- | 


field. 


Alvin Von Drehle, West Hobo- | 


ken. 
Carl N. Ware, Camden. 
Wendell J. Wright, Demarest. 
William P. Hurley. 
Albert R. Taylor. 
COUNSELLORS, 
Neilson Abeel, Newark. 
John B. Avis, Woodbury. 
David F. Barkman, Morristown. 
Charles E. Bird, Trenton. 
Alonzo Church, Newark. 
Thomas C. Curtis, Point Pleas- 
ant. 
Joseph A. Delancy, Paterson. 
Pierre: P. Garven, Bayonne. 
William Hackett, Jr., Jersey City. 
Charles H. Jackson, Newark. 
J. Bayard Kirkpatrick, Newark. 
William B. Knight, Camden. 
La Barre Schoonover, Trenton. 
Barton H. Walker, Paterson. 
William |. Walsh, Trenton. 
Clark Mck. Whittemore, Eliza- 
beth. 
John 
York. 
William L. Rockwell, Newark. 


tlerbert Winans, 


SOME PAMPHLETS. 


AN ADDRESS by Mr. Justice 
Story on Chief Justice Marshall. 
Delivered in 1852, at Request of 
the Suffolk (Mass.) Bar. Roch- 
ester, N. Y.: The Lawyers’ Co- 
Operative Publishing Co. 

This fine address has been put 
into beautiful type, and the pamph- 
let of sixty pages has been sent out 
with the compliments of the pub- 


lishers to the legal periodicals of | 
It ranks with one of | 


the country. 
the great monographs of the past 


century, and we suspect that no | 


addresses made during the past 
month on the great jurist have 
equalled this. 


New | 


THE NEW JERSEY LAW JOURNAL. 


NEW YORK STATE LIBRARY 
Bulletin 54. December, 1900. 
Legislation by States in 1900. 
Eleventh Annual Comparative 
Summary and Index. Albany: 
University of the State of New 
York. Price, 25 cents. 

This unique annual summary of 
important legislation, classified un- 
der different heads, is worth a great 
deal more than it costs to any 
member of the Bar or any person 
interested in civics. 
COLUMBIA LAW 

January, 1900. The 

University Press, New 

City. : 

This new candidate for public 
favor is a_ beautifully printed 
monthly magazine of seventy 
pages, and the first number is ad- 
mirable in appearance and in con- 
tents. 


REVIEW. 
Columbia 
York 


THE PORTRAIT. 
CHIEF JUSTICE DAVID A. DEPUE. 

Our readers will be more than 
pleased this month to have in the 
Journal a new portrait of Chief Jus- 
tice David A. Depue, the original of 
which was taken at the request of 
the Journal within the past two 
weeks. It is a most accurate like- 
ness, and in the sitting position 
which will be recognized by all 
members of the Bar as that in 
which they will longest remember 
the learned jurist. It is unneces- 
sary to again go over the dates or 
facts of his long and eminent life, 
but the Journal takes opportunity 
now of tendering to His Honor, the 
Chief Justice, its heartiest congrat- 
ulations on a career of usefulness 
upon the Bench, which has been 
unexampled in New Jersey, and 
which will forever stand as a land- 
mark of probity and ability, which, 
we believe, will always be looked 
to for emulation on the part of 
future judges in this state. 
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